OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORNEY SENERAL

Honorabls Wm. Hurwitz
Assistant Criminal Distrioct Attorney
Longview, Texas .

Dear Sir:

Opinion No. 0-1)0
Re: Whether dd€scribed instrument must
be stamped baferg being admitted
to record.

We received your letter of July 8, 1939, #nolos
of an instrument dated Shrevepor}, loulgiaha, June 27, 1939, ad-
dressed to Motor Finanoe Company, hroeport, Louisiana,
reading as followi: '

"Gentlemen:

»Simplex 0il Coprany{ sy executed in your
favor a note fgr the sum\of $52,931.94 payable in install-
ments az folloke:

ounts
bearing per esent\per annum ., , . secured by mortgage
on fertain oll,ga= and Wineral leases owned by Simplex
011 Co " .
"This iver to you as a eonsolidetion of notes
held b ompany, lnc,, and of the ssourity
therefor, and to additionally seoure the same,

"We have pe?honally endorsed the aforesaid note of even
date herewlth, and in order to further securs the same
and provide for a means of liquidation in the event the
makers should fall to pay the game as the installments
respectively mature, we do heredy recognize that you are
the holder of ‘

(Four notes are described in amounts ranging
from $15,000.00 to $28,621.84, dated from Janusry 22,
1934, to July 22, 1936

payable to your order and executed dy Midway Petroleum
Gorporation, secured by deeds of trust sovering the oil
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and gas mining leasehold owned at the date of said notes
by Midway Petroleum Corporation covering and affeoting

(Certain lands are described and bdeing the same
lands covered by an oil and gas lease executed by Joe
E. L?wther to Simplex 0il1 Company, Inc. on August 12,
1931 '

and that the sald Midway Petroleum Corporation has
herstofore assigned to J. R. Querbes, Trustee, oll,
gas and other minerals produced and saved from the
said property, which 1is now owned by us.,

"We further recognize that the said notes, Geeds of
trust and assignments are valid and subsisting and

are held by you as seourity for the note of the
Simplex 0il Company, Inc., of even date herewith for
the sum of $52,931.94 above described, and we do
hereby pledge all sums hereafter acoruing to us from
‘the said Lawther Lease, under the terms of said assign-
ments and the trust agreemsnts and supplemental trust
agreemsnts executed by us pursuant thereto.

*In the event Simplex 0il Company, Inc., should fsil to
meet promptly at maturity eny of the installments of the
note of even date herewith given by it to Motor Finance
Qompany, 1Inc., J. R. Querbes, Trustee, is suthorized to
pey over to the said Mctor Finanace Company, Inc., any
sums then in his hands or thereafter coming into his
hands, which would, under the aforesaid agreements de

 payable to Viector Wenzel and Lena S. Wenzel, up to but
not exceeding a sum sufficient to meet the matured or
maturing obligations of the Simplex 011 Company, Inc.,
to Motor Finance Co., Inc.

"It is the true intent of this agreement that, so long
as any of the obligations of Simplex 0il Company, Inc.
to Motor Finance Company, 4nc., of even date herewith,
remalin pest due and unpaid, all sums which under the
regent existing agresments are to be pald by d. R.
Euerbes, Trustee, to Victor Wenzel and Lena S. Wenzel,
shall be pald by the said Querbes to Motor Finance
Oompany, Inc. and credited on such matured obligations,
and that this agreement shall continue in force until
paid note is completely liquidated.”

Senste Bill No. 24, 46th Legislature, which amends Article
70476, Reviged Civil Strtutes, reads, in part, as follows:
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*(a) Exocept as herein otherwise provided there is
heredy levied and assessed & tax of Ten (10£) Cents on
each One Hundred ($100.00) Dollars or fraotion thereof,
over the first Two Hundred ($£00.00) Dollers, on all
notes and obligations secursd by shattel mortgage, deed
of trust, mechanic's lien eontrsct, vendorts lien,
conditional sales contraoct and all instruments of a
similar nature which are filed or recorded in the office
of the County Clerk under the Reglstration Laws of this
State; provided that no tax shall be Yevied on inatruments
. seouring an amount of Two Hundred ($200,00) Dollars, or
less, After the effective date of this Act, except as
hereinafter provided, no such instruments shail be filed
or reocorded by any Oounty Clerk in this State until
there has been affixed to such instrument stamps in
acoordance with the provisions of this section; v . ."

You request our opinicn as to whether or not the above
aesoribed instrument must be stamped in acocordance with the pro-
visions of said Senate Blll Fo. 24 in order to be recorded,

It is apparent from the above instrument that Victor Wenzel
apd Lena 8, Wensel have or ¢laim to have some interest in the oll,
gas ‘apd other minerals in the land desoribed therein, and that on
acoourt thereof they expect to be pald certaln funds from the opera-
tion of the lesass thereon., Apparently such interest hss deen deedesd
to J. R, Querbes to hold in trust for them and they sccoxrdingly
expect to receive from him any payments to which they may be entitled
on agtount of their interest in such minerals. The sffect of the
instrument in question is to ocreate a lien upon the mineral interest
" of Viotor and lena S. Wenzel to guarantess payment of the obligation
of $52,931.94 by Simplex 01l Company, Inc. to Motor Finance Company,
Inc. It is provided that if at any time any part of the Simplex
011 Company, Ino,'s obligations should become past due -and unpaid,
any sums acoruing to Victor and Lena S, Wenzel on acoount of their
said mineral interest shall be paid to Motor Fim noe Company, Ino.
‘and scredited on said obligations of the Simplex 0il Company, Ine.
The intention of the parties to oreate a lien being elear, the form
‘of the instrument is immaterial. 29 Tex. Jur. p. 1192; Hume v,
LeCompte, 142 S, W, 934, error refused; Dumman v, Coleman, 59
Tox, 199, Such lien is oreated by voluntary contraot and in our
opinion is of a similar nature to the liens specifically desoribed
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in said Senate Bill No. 24. In our opinion such instrument mmst be
stamped before it will be entitled to record.

‘ Yours very truly
. ATTORNEY GERERAL OF TEXAS

By | .
. Glenn R. Lewis
Agsistant

GRL:N
APPFROVED JUL 19, 1939

¥, ¥. Moore {signed)
FIRST ASSISTANT ATTORNEY GENERAL
APPRO VED
OPINION COMMITTEE

).} 4 T. D. R.
ochalrman




